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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD

at its office in Washington, D. C

on the 10th day of October 1974

CHESTER R. BENDER, Commandant, United States Coast Guard
VS.
CHARLES D. MOORE, Appel |l ant.
Docket ME-32

CPI Nl ON AND ORDER

Appel lant is seeking review of a decision of the Commandant
affirmng the revocation of his seaman's docunent under authority
of 46 U S.C. 239b.! In the prior action, appellant had appealed to
t he Commandant (Appeal No. 1971) from the initial decision of
Adm ni strative Law Judge Tilden H  Edwards, issued at the
conclusion of a full wevidentiary hearing.? Thr oughout these

146 U.S.C. 239b, in relevant part, provides that "The
Secretary [of the Departnent in which the Coast CGuard is
operating] may--

...(b) take action, based on a hearing before a Coast Guard

exam ner, under hearing procedures prescribed by the

Adm ni strative Procedure Act, as anmended, to revoke the seaman's
docunent of - -

(1) any person who, subsequent to July 15, 1954, and within ten
years prior to the institution of the action, has been convicted
in a court of record of a violation of the narcotic drug | aws of
the United States, the District of Colunbia, or any State or
Territory of the United States, the revocation to be subject to
t he convictions becomng final..."

The authority to take revocation actions under this statute
devol ves on the Commandant by del egation fromthe Secretary of
Transportation. 49 CFR 1.46(b); see Commandant v. Snider, 1
N.T.S.B. 2177(1969).

2Copi es of the decision of the Conmandant and the | aw judge
(acting as a "hearing examner") are attached hereto. The title
of hearing exam ner was changed to adm nistrative | aw judge by
rul emeki ng action of the Gvil Service Comm ssion. 5 CFR 930;



proceedi ngs, appellant has been represented by his own counsel.

The | aw judge found that appellant was convicted on March 31,
1972, by a plea of guilty, of violation section 115.30 of the
California Health and Safety Code; that said section 11530.5 was a
narcotic drug |law of that State; that appellant's conviction was in
a court of record, nanely, the Superior Court of California, for
the County of Al aneda; and that he was fined $500 and placed on
probation for 3 years. The law judge thereupon ordered the
revocation of appellant's nerchant mariner's docunent ( No.
Z-712991-D1), acting in conpliance wth Coast CGuard regul ation 46
CFR 137.03-10(a), which directs that the |law judge " shall" enter
such sanction upon "proof of a narcotics conviction by a court of
record as required by Title 46, United States Code, section
239b. .. "

Two exhibits were offered in evidence to neet this requirenent
of proof. They are certified copies of the Superior Court's
judgenment and the crimnal information related thereto. The
portion of the judgement record which is germane recites that
appel l ant was convicted on the dated in question of "a felony, to
wt: a violation of section 11530.5 of the Health and Safety Code,
a lesser and included offense wwthin the offense as charged in the
first count of the Information..." The information shows that
appel l ant was charged in the first count with violation of section
11531 of the California Code "in that on or about the 6th day of
March 1971, in the County of Al aneda, State of California, he
unlawful Iy transported, sold, furnished and gave away a narcotic,
to wit: marijuana."” The docunents were admtted in evidence
w t hout objection, and it was conceded that appellant "was guilty
as charged" but had "negotiated [a] plea of guilty to one of
possession of marijuana for sale..." (Tr. 16). Appel lant's
counsel offered no evidence at the hearing, relying instead on the
assertion of several mtigating factors in oral argunent.

In appellant's brief on appeal, the principal contentions are
that the aforesaid regulations, calling for mandatory revocati on,
vi ol ates due process and that his sanction is disproportionate to
the offense for which he was convicted. A further contention is
advanced that the prior decisions have m sconstrued the | aw and the
regul ati ons. Counsel for the Commandant has not filed a reply
brief.:3

Fed. Reg. 16877, August 19, 1972.

3The objection of Commandant's counsel to the late filling
of the notice of appeal herein is rejected. |Its untineliness was
expl ai ned satisfactorily by appellant's counsel at the tine of
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Upon consi deration of appellant's brief and the entire record,
we conclude that the findings of the |law judge are supported by
reliable, probative, and substantial evidence. 1In addition to our
further findings herein, we adopt the | aw judge's findings as our
own. Moreover, we agree that the sanction is warranted under 46
U S.C 239

The findings of the Commandant, reflecting that appellant was
convicted of the offense charged in the information, are reversed
and set aside. Based on the undisputed evidence of record,
appel l ant was convicted, under section 11530.5, of unlawf ul
possession of marijuana for sale.* The fact that this was a
| esser, included offense is not determnative. It was nonethel ess
a serious crine involving drug trafficking, classified as a felony
under California law.® As we construe 46 U S.C. 239b, it clearly
i ntends the revocation action to be taken agai nst seaman convi cted
of a drug violation of this gravity, and particularly of this
nat ur e.

Appel lant's contentions on appeal are solely concerned with
the liberalized policy of Coast Guard regulation 46 CFR 137.03-4,
affecting seanen charged wth m sconduct during maritine
enpl oynent, wunder 46 U . S.C. 239(g), for comm ssion of offenses

i nvol ving marijuana. Since the law judge has discretion
thereunder, in certain cases, to enter an order less than
revocation, appellant argues that he is also entitled to a | esser
sancti on. QO herwi se, he maintains, he is not afforded "equa

protection” as required by due process.

The crux of appellant's is his claimthat other seanen may
recei ve a reduced sanction, if charged under 46 U S.C 239(g), for
commtting the same offense as that for which he was convicted.
This ignores the gravity of his crinme as a conparison factor. It
al so m sconstrues the regulation offered for conparison

filling.
440 Cal. Code 811530.5. West's Annotated California Codes.

5l'd., 811530.5 A cumul ative pocket suppl enent (1973)
i ndi cates that sections 11504 and 11530.5 were repeal ed and
i ncorporated as sections 11356 and 11359, respectively, in a new
Uni form Control | ed Substances Act by the California |egislature
in 1972. No issue in this connection is raised by appellant,
however, and he has at no stage challenged the finality of his
convi ction under section 11530.5.

-4-



46 CFR 137.03-4 provides initially that: "Wenever a charge
of m sconduct by virtue of the possession, use, sale or association
with narcotic drugs, including marijuana, or dangerous drugs is
found proved, the admnistrative |aw judge shall enter an order
revoking all license, certificates and docunents held by such a
person.” The authority to enter a | esser sanction ia then vested
in the law judge but restricted to "those cases involving
marijuana, where [he] is satisfied that the use, possession or
association, was the result of experinentation...and [the of fending
seanman] has submtted satisfactory evidence that such use wll not
recur..."® Cdearly, the sale of marijuana is proscribed as a
revocable offense in the first provision of this regulation and is
not included anong the marijuana offenses, in the second provision,
for which a | esser sanction may be considered by the | aw judge.

Mor eover, appellant presented no evidence in mtigating. His
mere assertions that he was an experinmental user of marijuana and
had ceased to use it (Tr. 17) |acked probative force in assuring
that the offense for which he was convicted, in addition to his
admtted prior use of the drug, would not be repeated. It is seen,
under these circunstances, that the provision in 46 CFR 137.03-4
allow ng for a reduced sanction would in no way be applicable to
this appellant. H's due process contention is unfounded and thus
| acks validity. Furthernore, we have no hesitancy in finding that
the sanction was commensurate with his offense, since the broad
purpose of 46 U. S.C. 239b indicated by legislative history "is to
prevent narcotics users or traffickers in narcotics’ from securing
enpl oynent on nerchant ships."®

The Commandant's decision places undue enphasis on the
statute's sole wuse of the word "revoke" in expressing the
sanctioning power. This power, however, is granted in a perm ssive
sense that "the Secretary [and the Commandant, by del egation]
may...take action...to revoke..." If Congress had intended the
mandat ory application of the statute in all cases wherein seanen
have been convicted of marijuana offense, no matter how petty, it
could sinply have substituted the word "shall" for the word "nmay"

8Coi ncident with the issuance of this regulation on Cctober
20, 1970, 46 CFR 137.03-3 was revised to elimnate the
requi renment of former subsection (a) thereof that revocation
orders be entered upon proof of any and all seaman's offenses
i nvol vi ng marijuana.

"The term"narcotic drug," as used in the statute, includes
marijuana. 46 U . S.C. 239a (a)

8H R Rep. No. 1559, 83rd Cong., 2d Sess. (1954).
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Not having done so, the fair inplication to be derived is that such
authority was intended to be exercised as a matter of discretion.
Al t hough we disagree with the construction of the statute in this
and several other respects by the Commandant, we nonet hel ess adhere
to our prior determnation herein. The record in this case
contains only the proof of appellant's felony conviction for
unl awf ul possession of marijuana for sale, and he has adduced no
facts for consideration of any other action save revocation of his
seaman' s docunent under 46 U.S.C. 239b. As in Commandant V.
Stuart,® we further find, in this instance, that "the underlying
policy of the statute necessitate this action...to avoid the risks
of appellant's subsequent involvenent with marijuana of fenses when
of fenses when serving aboard nmerchant vessels, to the detrinent of
shi pboard safety, norale, and discipline.”

ACCORDI NGY, IT I S ORDERED THAT:
1. The instant appeal be and it hereby is denied; and

2. The Commandant's order affirmng the revocation of
appel l ant' s seaman' s docunent by the | aw judge, under authority of
46 U. S.C. 239b, be and it hereby is affirned.

REED, Chairnman, THAYER, BURGESS, and HALEY, Menbers of the
Board, concurred in the above opinion and order. NMADAMS, Menber,
did not participate.

( SEAL)

SNTSB Order EM 31, adopted Cctober 31, 1973.
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